
Ns -,N~gj: *THE COMPTROLLER CENURALE1UCOISICN { ). nr THE UNITED UTATEW
V-~# \ / WWASHINOTTON. O.C. YOS4Y

CD

6 PILE: *-187701 CATE: achb 2e, wrIM
MATTER OF: Cryogenics Northwest, Inr.

DIGEST,

Protest against award to low bidder for rental
of oxygen equipment alleging that bid is nan-
responsive because low bidder stated "No rent,
rental for *quipment is included in the price
of-idallveiad oxygen" ic sustliaed. Contracting
officer'sa conclusion that iov'bidder war not
biddiig oc axygen but expluLzning now it was
able to bil ?%No rent' for 'rental of equipment
vas-not r aon ble. Low Sji/der was, in effect,
offering to provide equipment without tout if
it received indicated Prilce for oxygen. Since
blddere vwere cautioned *g-lnst submitting prlce
for oxygen, bid is nonreuponuive and we recom-
bierd that contract be terinated for cosvmnience

This is a protest bI P CrIyogenics Notthsaut, In:. (Cryogenic.),
against the award of a contract to the lov' bidder, Aid Life Systems.
Inc. (Aid Life), for the rental of Linde Oxygen Walker Systems
(Linde equipment), or equal, under solicitation No. 663-59-7T issued
by the Veterans Adminiatration (VA), Seattle, Washington.

The solicitation was ismued on September 7, 1976, and the bid
opening date va s-Septaeber 27, 1976. Cryogenics, the incumbent con-
tractor, bid a monthly reatal charge of $19.85 per unit for a total
bid price of $15,429. Aid Life bid "No rent" on virtually all iteos
except for ite ;ou. 9, 10 and 11 for a total bid r,rice of $59.
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On page 5 rf the solicitation, bidders were informed that
the price of, oxygen wVa not to be included in this contract.

o-wevar, Special Condition 11 of the solicitation requires the
successful bidder to furnish oxygen for the equipmentvin an out-
patieht fee basis, paid for by VA, when ordered by the patient.
AJd Life noted on each page of its bid w*ere a price was to be
submitted that the charge van '"o rent, rental for equtpment is
included In the price of delivered oxygen. $30 Reservoir refill
($6.1475 per 100 cu.ft.)." This is the *sr price charged by
Cryogecics during fiscalyear 1976; however, the rental of the
Linde equipment vas not included in the'price. Since the con-
tracting officer decermined that Aid Life was the lowest resperreize
bidder, it was awardnd the contract on October 1, 1976.

Cryogenics contends that Jy Including the equipment rental
in the price of the oxygen and bidding the oxygen refill charge,
Aid Lifa is offering eupplies or services other than those requested
by the solicitatia' and thus Ad Life's bid in nonresponsive.

As a general r aia, a bid is respondive If Iitcomplies with
all material or essential provisions of the solicitation. Prestex
Inc. v. United States. 162 Ct. Cl. 620, 320 F.2d 367 (1963); 40
Crop. Gen. 432 (1961). In the instant case, the contracting officer
interpreted the language in Aid Life'a bid as an explanation of why
there was no rental charge for the equipment and not sbid for the
oxygen which wasato be supplied'to theVA patients.. Th~tefore, he
found the. bid responsive to tbe terms' bf the solicitation'and
awarded' the contrtactto Aid Life. 'We do not believe tha '^this was
a reasonable frterpretatilit of Aid Life's bid. Aid Life'.conditioned
its bid by placing the cost of the oxygen in'the solicitation since
it knew that the supplier of the Linde equipment would also be the
supplier of tho oxygen. Aid Life wan, in effect, offering to'pro-
vide the equipment without cost if it received the Indicated yrice
for the oxygen. Since bidders were cautioned aSainst submitting'
a price for oxygen, it is bur view that Aid Life's bid was non-
responsive. Accordingly, the protest is sustained.

In view of the foregoing circumstances, we recommnd that the
contract with Aid Life be termijeted for the convenience of the
Government and that the reaainder of the contract period be resolic-
ited. We also recomend that future procureaents of this type combinea
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the price for the uutal of the equipment wvth the price for supplying
oXY.

AS be decltuln cr'otalun a recossdatlcn for correctie action
to bW taken, it has be ttanauit:ed by letterm of today to the
congqreueucl ct fttuee named in section 236 of the Legiulative Xe-
organisatlon Act of 1970, 31 U.S.C. 1 1176 (1970), which requires the
agency to submit te 'e named comittees wichin preacr'bed tlaes written
teteamnts of the action taken on tha recommendation.

DOP" CComptr0oller Geseral
of the Unitad State.
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